
THR COMPTROLLER OtENERAL 
O F  T H E  U N I T E D  L ITATRI  
W A S H I N G T O N ,  0 .  C. 2 0 5 4 8  

DATE: October 20, 1983 

MATTER OF: Great Lakes Dredge & Dock Company 
and American Dredging Company 

DIGEST: 

1. 

2. 

Agency decision to set aside procurement 
for small business, challenged on the 
basis that the set-aside improperly 
resulted from a.decision by an allegedly 
unauthorized agency official to sustain 
a Small Business Administration appeal of 
the contracting officer's initial determi- 
nation not to set aside the procurement, is 
not legally objectionable where the agency 
head subsequently approved the determina- 
tion to uphold the appeal. 

Contention that contracting officer's deter- 
mination not to set aside a procurement for 
small business can be reversed on appeal to 
agency head by SBA only where that determina- 
tion is found to be arbitrary and capricious 
is without merit where governing regulations 
impose no such standard. 

I 

Great Lakes Dredge & Dock Company and American Dredg- 
ing Company protest the U . S .  Army Corps of Engineers' 
decision t o  issue invitation for bids (IFB) No. DACWSS- 
83-B-0002 as a total small business set-aside. The pro- 
testers contend that the contracting officer's original 
decision t o  solicit this procurenent on an unrestricted 
basis was overruled by an agency official who did not 
have the authority to do so and who, in any event, did 
not use the proper standard of review. 
the decision t o  issue the solicitation as a set-aside was 
proper and we deny the protests. 

originally decided to i s s u e  the solicitation for nain- 
tenance dredging in Norfolk Harbor on an unrestricted 

We believe t ha t  

T h e  contracting off icer  at the Corps' Norfolk District 
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basis. While  t h e  marke t  s u r v e y  conducted by t h e  con- 
t r a c t i n g  o f f i c e r  i n d i c a t e d  t h a t  t h e r e - w e r e  a t  l e a s t  t w o  
p o t e n t i a l  smal l  b u s i n e s s  b i d d e r s  w i l l i n g  to compete,  t h e  
c o n t r a c t i n g  o f f i c e r  d i d  n o t  b e l i e v e  t h a t  t h e  procurement  
shou ld  be se t  a s i d e  a s  he f e l t  t h a t  one o f  t h e  small 
b u s i n e s s e s  might  n o t  be able t o  b i d  a r e a s o n a b l e  p r i c e  
because of t h e  s t a r t - u p  costs i t  would i n c u r  i n  t r a n s -  
p o r t i n g  i ts  d r e d g i n g  equipment  from a l o c a t i o n  350 miles 
away to  t h e  jobs i te  i n  Norfo lk .  The Small  B u s i n e s s  
A d m i n i s t r a t i o n  (SBA) a p p e a l e d  t h e  c o n t r a c t i n g  o f f i c e r ' s  
d e c i s i o n  t o  t h e  S e c r e t a r y  of t h e  Army p u r s u a n t  t o  Defense 
A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  § 1-706.3(e) .  I n  c o n n e c t i o n  
w i t h  t h i s  a p p e a l ,  t h e  SBA's procurement  c e n t e r  r e p r e s e n t a -  
t i v e  p o i n t e d  o u t  t h a t  t h e  same small  b u s i n e s s  which t h e  
c o n t r a c t i n g  o f f i c e r  concluded  would n o t  be able  t o  submi t  
a r e a s o n a b l e  p r i c e  won t h e  most r e c e n t  c o n t r a c t  f o r  dredg- 
ing  work a t  N o r f o l k ,  even though t h e  f i r m  had t o  i n c u r  
r e l a t i v e l y  h i g h  s t a r t -up  costs t o  move its d redge  to  t h e  
c o n t r a c t  area. 

By l e t t e r  of March 22 ,  1983,  t h e  Army's Director o f  
- t h e  O f f i c e  of Smal l  a n d , D i s a d v a n t a g e d  Bus iness  U t i l i z a -  

t i o n  (Director)  n o t i f i e d  t h e  Corps and t h e  SBA t h a t  t h e  
a p p e a l  was s u s t a i n e d  and d i r e c t e d  t h e  Corps t o  set  t h e  
procurement  a s i d e  f o r  small b u s i n e s s .  The Corps t h u s  
i s s u e d  t h e  s o l i c i t a t i o n  on A p r i l  4 .  The Corps r e c e i v e d  
s i x  b i d s ,  t h r e e  of  which were w i t h i n  1 2 5  p e r c e n t  o f  t h e  
government estimate. 

The protesters  f i r s t  con tend  t h a t  t h e  d e c i s i o n  to 
s u s t a i n  SBA's a p p e a l  was improper  because  it was n o t  made 
by t h e  a p p r o p r i a t e  o f f i c i a l  w i t h i n  t h e  Army. S p e c i f i c a l l y ,  
t h e  p r o t e s t e r s  a r g u e  t h a t  DAR § 1-706.3(e)  p r o v i d e s  f o r  
a n  a p p e a l  by t h e  SBA A d m i n i s t r a t o r  t o  t h e  S e c r e t a r y  o f  t h e  
Army. Here, t h e y  s t a t e ,  t h e  d e c i s i o n  was n o t  made by t h e  
S e c r e t a r y  b u t  by t h e  D i r e c t o r  who d i d  n o t  have t h e  a u t h o r -  
i t y  t o  make s u c h  a d e c i s i o n .  T h u s ,  t h e  p r o t e s t e r s  con- 
c l u d e ,  t h e  Director cou ld  n o t  o v e r r u l e  t h e  c o n t r a c t i n g  

- o f f i c e r ' s  d e t e r m i n a t i o n  and t h e  s o l i c i t a t i o n ,  i s s u e d  on  t h e  
Director 's  i n s t r u c t i o n ,  is i n v a l i d  and shou ld  be cance led .  

- 2 -  



. . . .. . .. . . . .. ._ 

B-211513 . 

W e  need n o t  d e c i d e  whe the r  t h e  Director h a s  t h e  
a u t h o r i t y  to  d e t e r m i n e  SBA appea l s1  because t h e  r e c o r d  
c o n t a i n s  a l e t t e r  d a t e d  A p r i l  11 from t h e  S e c r e t a r y  o f  
t h e  Army approv ing  t h e  Director's d e c i s i o n  t o  se t  a s i d e  
t h i s  procurement  f o r  small b u s i n e s s .  Thus, t h e  S e c r e t a r y  
c l e a r l y  adop ted  t h e  Director 's  d e t e r m i n a t i o n .  F u r t h e r ,  
w e  do n o t  b e l i e v e  it is r e l e v a n t ,  as  t h e  p r o t e s t e r s  a r g u e ,  
t h a t  t h e  S e c r e t a r y ' s  l e t t e r  approv ing  t h e  d e c i s i o n  t o  set 
t h e  procurement  a s i d e  w a s  d a t e d  a few d a y s  a f t e r  t h e  
s o l i c i t a t i o n  was i s s u e d .  The f a c t  is t h a t  t h e  S e c r e t a r y  
approved t h e  s e t - a s i d e ,  and t h a t  a p p r o v a l  re la tes  back t o  
t h e  d a t e  t h a t  t h e  s o l i c i t a t i o n  was i s sued .  - See g e n e r a l l y  
F i s h  and W i l d l i f e  S e r v i c e - F i s c a l  Year Chargeable  on 
R a t i f i c a t i o n  o f  C o n t r a c t ,  B-208730, J anua ry  6 ,  1983, 83-1 
CPD 75. I n  any e v e n t ,  a s e t - a s i d e  d e t e r m i n a t i o n  is per -  
m i s s i b l e  a f t e r  a s o l i c i t a t i o n  is i s s u e d ,  G i l l  Market ing 
Co., I n c . ,  B-194414.3, March 2 4 ,  1980, 80-1 CPD 213, so 
t h a t  even  i f  t h e  s o l i c i t a t i o n  had been i s s u e d  w i t h o u t  t h e  
s e t - a s i d e  r e s t r i c t i o n  i n i t i a l L y ,  it cou ld  have been con- __ -- v e r t e d  by amendment to a s e t - a s i d e .  

-r The protesters a l so  con tend  t h a t  t h e  c o n t r a c t i n g  
o f f i c e r ' s  d e t e r m i n a t i o n  c o u l d  be r e v e r s e d  on a p p e a l  o n l y  
i f  t h e  r e v i e w i n g  o f f i c i a l  can show t h a t  t h e  d e c i s i o n  was 
a r b i t r a r y  and c a p r i c i o u s .  

The r e g u l a t i o n s  p r o v i d e  f o r  SBA a p p e a l  o f  a c o n t r a c t -  
i n g  o f f i c e r ' s  d e c i s i o n  c o n c e r n i n g  a small  b u s i n e s s  set- 
a s i d e  when t h e  SBA d i s a g r e e s  w i t h  t h a t  d e c i s i o n .  DAR 
S 1-706.3(e) .  There  is no r e q u i r e m e n t  i n  t h e  r e g u l a t i o n s  
t h a t  t h e  agency  r ev iewing  o f f i c i a l  f i n d  t h e  c o n t r a c t i n g  
o f f i c e r ' s  d e c i s i o n  a r b i t r a r y  and c a p r i c i o u s  b e f o r e  t h e  
o f f i c i a l  can s u s t a i n  a n  SBA a p p e a l .  The protesters '  r e l i -  
ance  on our d e c i s i o n s  i n  t h i s  area is  misp laced .  Those  
d e c i s i o n s  ( t h e y  c i t e  B e l f o r t  I n s t r u m e n t  Co . ,  B-202892, 
J u l y  1 5 ,  1981,  81-2 CPD 3 8 ,  f o r  example)  s t a n d  f o r  t h e  

'proposit ion t h a t  a p r o t e s t e r ,  i n  o r d e r  to  s u c c e s s f u l l y  

lAl though i t  a p p e a r s  from a March 16 ,  1983 memorandum from 
t h e  Deputy Under S e c r e t a r y  o f  t h e  Army t h a t  t h e  Director 
h a s  indeed been d e l e g a t e d  such  a u t h o r i t y .  
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challenge a contracting officer's set-aside decision, 
must show that the contracting officer acted in an 
arbitrary or capricious manner. Our Office has never 
imposed that standard upon the contracting agencies 
where, as here, the regulations governing SBA appeals 
impose no such standard. - See 53 Comp. Gen. 58 (1973); 
National Steel and Shipbuilding Company; Atkinson Marine 
Corporation; Triple "A" South, B-202399, .2, -3, Decem- 
ber 15, 1981, 81-2 CPD 471. 

Finally, the protesters argue that the agency acted 
arbitrarily in ordering that the subject solicitation be 
set aside without access to or analysis of more current 
data. We disagree. The Corps has advised us that there 
were no other procurements for dredging services in this 
area during the period between the contracting officer's 
initial determination and the issuance of the subject 
solicitation. Therefore, the procurement history that 
the Army used in reaching its decision to set aside this 
requirement remained unchanged. 

I 

The protests are denied. 

, 

Cornptrol ley Gdneral 
of the United States 
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